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Abstract  
While no national and general “burqa” ban exists in Germany, eight out of 

sixteen states have a penal provision in place. The author does not provide a 
detailed legal analysis of any given ban. Instead, he incorporates information 
that is relevant for one overarching objective: to explore the current political 
context influencing the “burqa” ban debate and dispute. The most publicized 
part of this is between the German Chancellor (Angela Merkel) from the 
center-right Christian Democratic Union (CDU) and the far-right Alternative 
for Deutschland (AfD). The agenda of each political party promotes conflicting 
and competing models to balance state obligations and individual rights. In the 
case of the AfD, they have been accused and criticized for having Nazi-like 
ideas – with the implications (in post-World War II Germany) that their 
subsequent legislation is necessarily tainted. Belief in such a coupling strikes at 
the heart of people’s trust in political structures and processes. Therefore, to try 
to determine the truth or falsity of the widely held assumption (that a penal 
“burqa” provision is evidence of a certain legacy), the author undertakes a 
three-pronged inquiry. One path, comparing their public attitudes of Muslims 
with Nazism as a political ideology, tests the veracity of ad hominem 
allegations. By analyzing the German legislative and judicial review processes 
respectively, 
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the second and third paths test the validity of the implications of the same key 
assumption. Finally, to clarify evidence-based and ethical issues raised by the 
debate and dispute, the author proposes an amended Parliamentary Code of 
Conduct.  
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I. Introduction:  Prelude to a “burqa” Ban  

Although various viewpoints have informed the national debate about a 
general “burqa” ban, in German politics by analogy to its American 
counterpart, the mass media tend to center on celebrity figures. Accordingly, 
they report the controversial standpoints of Angela Merkel, the German 
Chancellor from the center-right Christian Democratic Union (CDU) and the 
Alternative for Deutschland (AfD), the leading far-right party. Since the CDU 
and the AfD belong among the most politically powerful legislative voices,2 it 
is essential to be familiar with their agendas. The antagonistic stakeholders 
invoke conflicting and competing models that attempt to balance state 
obligations and individual rights. Their dispute concerns the extent to which 
Muslim veils may cover the face and, furthermore, the scope of the legal 
norms, how much ostensibly justifiable and reasonable laws should restrict 
protected individual rights.  

Strategically, the AfD identifies threats against German society and 
individual freedoms and, as a response to these, the party demands immediate 
solutions. In particular, the AfD perfunctorily blames immigrants for lowering 
the standards of living and for threatening German traditional cultural values. 
High profile representatives of AfD’s neo-conservatism include Alexander 
Gauland, Christian Lüth, Frauke Petry, and Alice Weidel. As if ignoring their 
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concerns, the Chancellor told the German Parliament, the Bundestag: “The 
AfD is a challenge for all of us in this house.”3 Rather than rebut their 
contentions, she discredited the AfD and warned that, “[w]hen we join in with 
this behavior where facts are ignored or brushed aside, then a responsible and 
constructive debate is no longer possible.”4 Strategically, the effectiveness of a 
reference to their denial coincides with a willingness to be reasonable. 
Revealing her priority, she insisted that due to Germany’s economic strength, it 
would continue to “take care of the weakest in our country.”5 This 
representative interchange contrasts the motives driving the different agendas, 
just as it shows that all sides of the partisan divide are guilty of launching 
attacks that serve to subtract from the political credibility of their opponents. 

Apparently not convinced by the public statements of the celebrity 
politicians, observers and commentators allege “Nazi-like”6 attitudes equally 
often against them.7 Typically, such ad hominem “arguments” serve to impugn 
their good faith and accomplish three interconnected outcomes: to touch off 
doubts in the constituency, to tarnish the reputation of individual politicians, 
and to taint any merit of the resulting laws. 

Accusers, who publicize their suspicions of politicians’ motivations, echo 
Mahatma Gandhi’s insight that “[t]he moment there is suspicion about a 
person's motives, everything he does becomes tainted.”8 Even earlier, Baron de 
Montesquieu warned that, “the people upon seeing it [the legislature] once 
corrupted would no longer expect any good from its laws.”9 Acceptance of this 
assumption leads to four consequences. First, stakeholders, who assume that 
illicit legislative motives10 necessarily vitiate enacted laws, impugn the validity 
of the legislative products formulated by suspect politicians. The widely held 
assumption that bad motivations propel illegitimate legislation probably 
encourages them to publicize their suspicions. Such a coupling may strike at 
the heart of any constituency’s trust in public processes and policies, and may 
cause them not to participate fully. Setting aside the democratic deficit that 
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results from the last-mentioned, the strategy introduces mentalism as a 
challenge. Methodologically, no strict and legal criterion will be applied to 
examine their personal motives. The Federal Constitutional Court 
(Bundesverfassungsgericht) reviews the purpose of the legislation. Personal 
motives can only be inferred from their public statements. This makes a form 
of empirical adjudication possible. The veracity of the Nazi-like claims will be 
investigated in Section A. 

A second concern raised by the assumption is that of tarnishing unfairly the 
reputation of politicians. To falsify unfair claims, an investigator would need to 
substitute other underlying reasons for a politician’s endorsement of any 
“burqa” ban policy.  

A third outcome of the assumption holds that, especially in post-World War 
II Germany, since attitudes and motivations11 are closely intertwined, 
politicians who enact laws based on Nazi-like (illicit) motivations are 
legislating in bad faith and as a result, their subsequent legislation must be 
unjust and consequently illegitimate. However, even if the evidence 
demonstrated that either Chancellor Merkel or the AfD held Nazi-like attitudes, 
does it follow 1) that their attitudes taint their positions concerning bans and 2) 
that their positions could not be “outvoted” by other lawmakers and thereby 
prevent tainted laws? In other words, can the usual mechanics of policy 
formulation guard against the insidiousness of ulterior motives of a minority? 
These questions will be addressed in Section B. 

Section C is dedicated to a fourth question: “Is there a fail-safe mechanism 
in place to guard against the effects of the passage of a law dominated by 
ulterior cum constitutionally impermissible motivations?” It matters whether 
such an illicit group exists for at least two reasons. They would block or hinder 
good legislative attempts from others and could become a legislative majority. 
Since the Federal Constitutional Court’s judicial review does not encompass 
the motives of legislators,12 what happens when legislation appears to be 
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compromised? Could a majority or even a unanimous and illegitimate 
legislative intent bind Germany’s courts a priori? 

This inquiry attempts to demonstrate that the public debate13 between the 
Chancellor and the AfD conceals their similarities on issues of religious 
practices and garment-wearing. Both want to balance public safety and 
individual rights for native-born and foreign-born constituents. However, an 
analysis of their remarks reveals their deeper differences on those of Islam, 
peoplehood, and gender.  

 
A. The AfD, Chancellor Merkel, and Nazi-Like Views 

This section focuses on the first of a three-pronged investigation concerning 
the question of whether comparisons with Nazism as a political ideology can be 
substantiated. It is based on a concept of concentric circles,14 which analyzes 
the politicians’ evaluative statements15 about four of the most relevant and 
interrelated memberships held by Muslim female “burqa”-wearers,16namely 
religion, peoplehood, gender, and outer appearance.  

The AfD is charged with mistreatment of the Muslim community and denial 
of Muslim dignity, allegedly caused by Nazi-like attitudes. The Chairman of 
Germany’s Central Council of Muslims, Aiman Mazyek,17 likened the AfD’s 
attitude toward his community to that of the Nazis toward the Jews.18 Other 
critics indicate that, in general, “the AfD creates space for racism and anti-
Semitism in the public debate… It denies people their dignity for a variety of 
reasons: skin color, religion, sexual orientation… Choosing the AfD means 
choosing Nazis as well.”19 The party leaders deny that its members are 
Islamophobic, xenophobic or racist; asserting instead that they are engaged in a 
rational discourse of critiquing religion. Even in the Bundestag, after a Social 
Democratic politician accused an AfD legislator of being a “right-wing radical” 
and using “tactics of fascism,” the ninety-four AfD members of parliament 
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walked out, saying that comparisons to the Nazis and other insults were 
“unacceptable.”20 

Similarly, the Chancellor is charged with a denial of Muslims’ right to 
assemble for political rallies. Reacting to Merkel’s refusal to approve rallies,21 
several Turkish newspapers published illustrations of Merkel with a mustache, 
in a Nazi uniform next to a swastika and accused her of having a “Nazi 
mentality.”22 After she cancelled referendum rallies supporting Turkish 
President Erdogan, he said that Germany was not “even close to a democracy,” 
and claimed that the country’s practices “are not different from the Nazi 
practices of the past.”23 

The accusations are politically relevant because the AfD and the Chancellor 
control a significant number of parliamentary votes, which, if cast, could be 
utilized to pass national laws. The accusations link ulterior motives of the 
politicians to their legal debate, and ultimately to subsequent legislation. To 
analyze each of the linkages, public statements made by the AfD and 
Chancellor Merkel about the four mentioned key aspects of “burqa”-wearers 
(cf. religion,24 peoplehood,25 gender, and outer appearance).  

Beginning with religion, it is important to first separate attitudes toward 
religious ideology from those toward its believers to not misinterpret any 
criticism of the doctrine as prejudice against the affected stakeholders. Because 
interpretations of Islam guide the practices of its followers, which in turn, can 
support or conflict with German national laws, it is equally important to 
compare the AfD’s and the Chancellor’s public statements on Islam and its 
perceived incompatibility with German values.  

The AfD has indicated that Islam is not a part of Germany. “An Islam which 
neither respects nor refrains from conflicting with our legal systems, or even 
lays claim to power as the only true religion, is incompatible with our legal 
system and our culture.”26 The AfD has declared that the preference of 
“burqa”-wearing is not an Islamic practice that is mandated, and that Islam is 
not even a religion. Instead, Islam is a way to undermine (Western) democracy 
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with gender inequality, extremism, intolerance, and violence (terrorism). And 
yet, although the differences among Christian subgroups vary widely, the AfD 
does not require uniformity or unanimity for them to be recognized as part of 
the Christian religion. 

While the AfD disparages Islam, the Chancellor contradicts the AfD, 
“There is no question that our country is historically Christian and Jewish… It 
is also true that Islam has in the meanwhile become part of Germany. … some 
Germans find that hard to accept.”27 

Relativizing the desirability of Judaism, Christianity, and Islam, on many 
occasions, she has said that freedom of religion for all is guaranteed by 
Germany’s constitution and that Islam belongs to Germany.28 According to one 
of her statements, “We don’t have too much Islam; we have too little 
Christianity… We have too few discussions about the Christian view of 
mankind.” In her opinion, Germany needs more public discussion “about the 
values that guide us (and) about our Judeo-Christian tradition.” The Chancellor 
concluded, “We have to stress this again with confidence, then we will also be 
able to bring about cohesion in our society.” 29 

Interestingly enough, statements that entail “Nazi-like” accusations from 
Muslim stakeholders misfire in historical cases and indeed paradigms for 
Nazism as a political ideology. Unlike the AfD, the Nazis favored the militant 
and other aspects of Islam;30 to them it was: 

 A religion of the community, not a religion of the individual. It is thus 
a religion of the common welfare and not of self-interest. This is the 
most important goal that Islam follows. It is at the basis of its prayers 
and commandments.31 

 A practical and sympathetic religion for soldiers.32 
 Used to justify war against Jews. Here citing Matthias Küntzel, 

“According to the Moslem religion… Your sole hope of salvation lies 
in annihilating the Jews before they annihilate you.”33 
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 Acceptable to Hitler who decided that Muslims could become 
members of the Nazi Party and that Germans who are believers in 
Islam can remain members of NSDAP. Citing Martin Bormann, 
“Belief is a personal matter of conscience. Muslims can be members of 
the NSDAP just as can members of the Christian confessions.”34 

To summarize, the perspective of the Nazis favoring the militant and other 
aspects of Islam opposed the viewpoints of both the AfD and the Chancellor, 
but for different reasons. The Nazis did not view Islam as incompatible to 
German culture, as does the AfD. The Nazis did not view Islam as compatible 
with Judaism or Christianity, as does the Chancellor. 

Regarding the separation of attitudes toward religious ideology as opposed 
to its believers, in fact, some stakeholders cannot distinguish. To illustrate, 
Melanie Amann, reporter for the news magazine Der Spiegel, points to 
parallels between the anti-Judaism of the Nazi era and the AfD's anti-Islam 
sentiment in an interview with Steve Inskeep: 

From a lot of AfD leaders, you hear derogatory, aggressive 
general accusations towards the Muslims that can be 
comparable to the way the Nazis treated the Jews – for 
example, see them as enemies of the German people. They 
also use language comparing Muslims to animals like, for 
example, bacteria.35  

Amann’s statements are confirmed by the AfD’s 2016 Manifesto for 
Germany: 

Islam does not belong to Germany. Its expansion and ever-
increasing number of Muslims in the country are viewed by 
the AfD as a danger to our state, our society, and our values… 
The AfD wishes to curb a trend towards religious 
radicalization amongst Muslims, and these turning into violent 
Salafists or terrorists.36 
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Parsing her words, Chancellor Merkel responded cautiously, too cautiously 
according to some, to concerns about terrorism:  

International terror chooses the locations of its attacks 
differently. But its goal is always the same: It is our free life in 
free societies. The terrorists are enemies of all free people, 
indeed they are enemies of all humanity, whether in Syria or 
Turkey, in France or Germany.37 …Turkish and Italian 
immigrants had played a vital role in the rebuilding of post-
war Germany and their families were part of mainstream life.38 

For the Nazis, the real enemies were Jews:  
“The Jew” was everywhere, responsible for everything 

Hitler detested and feared: modernism in art and music; 
pornography and prostitution; the organization of the white 
slave trade (much featured in anti-Semitic literature); … used 
by Jewish leaders of the Social Democratic party to ensnare 
the masses and turn them against the state, the German nation, 
and the Aryan master race.39 

Currently, some observers have expressed that the failure of denazification in 
post-World War II Germany fuels today’s Holocaust-denying, anti-immigration 
AfD. To explain, Esther Bejarano, one of the last survivors of the Women's 
Orchestra of Auschwitz, indicated that right after 1945, there was no education 
about the holocaust.40 The people who were most involved (in the barbarity) 
returned to their old employment posts and remained silent. For those reasons, 
according to Bejarano, anti-Semitism was never effectively reduced.41 
Be that as it may, the phenomenon of neo-Nazism differs from the traditional 
paradigm, as previously pointed out. Making the transition to considerations 
about peoplehood, the differences continue. Compared to the neo-Nazis, Nazis 
like Heinrich Himmler believed,42 that Muslims were: 

 Recruited to fight for Germany.43 



 

 

 

124  International Studies Journal (ISJ), Vol. 18, No. 3 (71), Winter 2022 
  

 Labelled officially as a “kindred” people;44 as Aryans!45  
 Seldom victims of Hitler because they were Turks, but in harm’s way 

only if mistaken for Turkish Jews. Typically, screened Turkish 
Muslims were exempt from Nazis’ atrocities46 and received the same 
treatment as the members of other European states.47 

 Treated the same as other non-Jewish foreign nationals, if they were 
Iranian or Egyptian Muslims citizens.48 

 Not forbidden to marry German men or women, as Egyptian Muslims. 
Marriage laws were regulated by the same laws that would apply to a 
marriage to someone “from any other European state.”49 

 Were exempt, in general, from the racial laws. In Berlin on July 1, 
1936, it was reaffirmed that the Nuremberg race laws applied only to 
relations between Germans and Jews.50  

The intended strategy of the High Command was to persuade the Muslims 
to join them in the fight against the Allies. However, a North African Muslim, 
working for the Germans, claimed to the contrary, that the Nazi guards 
disparaged the Muslim people: 

Everywhere we are termed colored or even black; almost 
every German soldier gives us clearly to understand that he 
counts us to be one of the most despised races of the world. 
Even expressions like ‘Jew,’ ‘Nigger,’ ‘black scoundrels’ etc. 
are not uncommon.51 

Most studies of the Holocaust do not mention Turkish victims who 
practiced Judaism,52 yet. In a chart entitled “Account of the Inmates of 
the Islamic Faith,” the male and female Muslim prisoners from 
fourteen camps were listed: 

Altogether, 1,130 Muslim men and nineteen Muslim women 
were recorded. Most of tem were from eastern and 
southeastern Europe and had presumably been interned as 
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political prisoners. Still, the list was incomplete, as some 
groups, most notably Muslim prisoners from Arab countries, 
were not included.53 

If these reported figures are nearly accurate, it suggests that few Muslim 
women ended up in concentration camps compared to hundreds of thousands of 
the so-called “inferior races,” a finding which supports the intent to exempt 
Muslims from the racial laws. However, if a Muslim were to be identified as a 
Jew to the Nazis, even by mistake, that person suffered horrific consequences.  
Therefore, one tentative conclusion is a finding that underscores differences. 
Unlike the Nazis, the perceived enemies for the AfD are the Muslims; for 
Merkel, the enemies are the terrorists, who in many cases, happen to be 
Muslims.  
An accommodation of intersectionality also implies consideration of gender as 
a key aspect of “burqa”-wearers. Any alleged discrimination against Muslim 
women must address this. In the context of an analysis of Nazi ideology, the 
applications opens up for a way of rebutting the ad hominem strategy. The 
Nazis not only stressed national governmental power over individual freedoms, 
but in comparison to men, had stricter sanctions and restrictions against 
women.54 In addition, depending on how they were classified by the 
government of Nazi Germany, women were treated differently within their own 
group. For example, if classified as: 
 Bona fide Germans, they were treated as “superior” Aryans, encouraged to 

be a wife and mother (as the German woman’s highest essence and 
purpose of life);55 encouraged and/or forced to have children (e.g. through 
prevention of abortion) and made physically fit;56 and in the home, their 
activities were restricted to “Kinder,” “Küche,” and “Kirche” (children, 
kitchen, and church);57 if unmarried to be impregnated by “racially 
valuable” German men in “breeding camps;”58 removed from political and 
economic life from 1933 to 1936;59 discriminated against under the 
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“principle of sacrifice;”60 in the Ostraum, lured to become teachers, nurses 
or secretaries, but made “accessories to genocide;”61  

 Non-Aryan mothers, in general, were treated as “inferior” and discouraged 
and/or prevented from having children even to the point of sterilizations;62 

 Jews and other targeted groups,63 were treated as “inferior” and were to be 
debased, deported, detained or decimated; 

 Exempted foreign nationals, such as Turkish, Iranian, Egyptian, and Iraqi 
Muslims, they were excluded officially from the Nuremberg racial laws 
and other laws forbidding mixed marriages to German men or women;64 
but they were subjected to administrative errors. 

Although no comprehensive and conclusive literature concerning Nazi 
treatment of Muslim women is available,65 it is an ideological-derivative fact 
that the Nazis recognized Muslim women as a separate category. They were not 
German, and so they did not merit the accompanying respect; but neither were 
they the lowest, and therefore, they did not receive continuous contempt.  
Comparatively, they were treated better than the so-called “inferior races,” but 
worse than the German Aryan women, who even though they were promoted as 
“superior,” were, in fact, highly regulated and restricted by the Reich. Within 
this social arena, it is also likely that the Nazis honored the traditional treatment 
of Muslim females and therefore, treated them no better than the Muslim men 
did. 

Like the Nazis, according to a former member of the AfD, “(t)here is a 
belief that women should stick to children, kitchen and church.” The AfD’s 
Bavarian leader and congressman Petr Bystron reportedly believes that women 
should dance on a pole instead of getting into politics.66  

Unlike the Nazis and the AfD, according to Merkel, “Women enrich life, 
not only private life but also political life. You don't know what you're 
missing.”67 As Germany marked the 100th anniversary of women’s suffrage, 
Merkel said in a speech in Berlin that there was a lot still to do to achieve 

https://www.theguardian.com/world/germany
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gender equality, notably in the worlds of politics, business, science, and 
culture.  She ended her speech with the statement, “The goal needs to be 
equality, equality everywhere.”68 

This shows, of course, that the current state of affairs in Germany as regards 
gender equality is a work in progress, and sometimes leaving observers with 
the impression that the expectations and indeed perceptions about women’s 
contributions differ.  

Making the transition to the last and fourth membership held by Muslim 
female “burqa”-wearers, namely outer appearance, the various categories used 
in the analysis (religion, peoplehood, and gender) come to further enhance the 
interrelatedness, especially in the area of politics and economics.  

The political pressure exerted on Muslim women today to conform and/or to 
obey may be like that exerted on women, even German women during the Nazi 
era. Clothing is and has been utilized to suppress individuality and to help 
achieve the political goals of those in charge. A comprehensive study reports 
the limitations Muslim women face in their daily lives when they chose to 
practice their religion by wearing religious dress:69 

Discrimination against Muslim women must be understood 
from an intersectional perspective. In addition to being women 
and religious minorities in Europe, Muslim women who wear 
religious dress are highly visible and easily identifiable as 
Muslim, making them even more vulnerable. The 
intersectionality of discrimination against Muslim women 
who wear face veils or headscarves in the EU is emphasized 
by this report.70 

Irene Guenther wrote about the Nazis’ public restrictions on German female 
dress.71 The Nazis claimed that the fashion industry, dominated by a “crushing 
Jewish presence,” ruined Aryan middle class and destroyed feminine dignity. 
As their solution: 
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An Aryanization organization named the 
Arbeitsgemeinschaft deutsch-arischer Fabrikanten der 
Bekleidungsindustrie (or Adefa), was established in May 1933 
by several longtime German clothing manufacturers and 
producers. The group’s aim was to systemically purge the 
Jews from all areas of the fashion industry. Through a 
combination of massive pressure, boycotts, economic 
sanctions, illegal buy-outs, forced liquidations, and the 
systematic exclusion and persecution of countless Jews, Adefa 
succeeded by January 1939 in ousting all Jews from the 
fashion world.72 

Praising Guenther’s account of how the fashion industry took up the task of 
creating images of German women to support the Nazi ideology and 
propaganda purposes, Lois Parkinson Zamora points to the broader (than 
totalitarian) applications of dress codes:  

We may say, of course, that conformity is the sine qua non 
of all dictatorships, but we might also think that such 
conformity deals primarily with political and intellectual 
activities rather than physical appearance. Nazi Chic? makes 
us realize that in many cultures (and not just dictatorships) 
dress codes are used to construct usable identities for women, 
with or without the conscious consent of the women in 
question.73 

Since “Islamic garments can be religious, political, or personal signifiers,” 
“burqa”-wearers can be motivated to wear them for a variety of reasons.”74 In 
2011, Amnesty International submitted a statement to the 55th Session of the 
United Nations Commission on the Status of Women: 

 
Under international human rights law everyone has the 

rights to freedom of expression... The way people dress can be 
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an important expression of their… personal identity or beliefs. 
Governments have an obligation to respect, protect and ensure 
every individual’s right to express their beliefs or personal 
convictions or identity. They must create an environment in 
which every person can make that choice free of coercion.75 

Expressing a generalized Western perspective about female clothing, the 
following viewpoints focus on the political aspects of religious suppression and 
discrimination through outer appearance: 

We long fought over how much skin it was acceptable to 
show, but today the debate is over the amount of veiling we 
are willing to accept. In Europe, veiling has become symbolic 
of Islam’s suppression of women - a point of view shared by 
some, but not all, Muslim women. But for us Westerners, 
veiling also represents foreignness and undesirability. Nothing 
symbolizes the ominous and opaque side of Islam better than a 
scarf that obscures a person’s identity. Whether we tolerate the 
“burqa” or not is a question that serves to highlight our 
tolerance.76 

Concerning the AfD’s attitude toward women’s appearance, they used 
political ads in the 2017 federal elections that showed two women, 
photographed from behind and dressed in skimpy two-piece bathing suits that 
barely covered their gender-specific characteristics.77 The tagline read: 
“Burkas? We prefer bikinis.” Campaigning on anti-immigrant sentiments, the 
AfD ran political pictorials with strong signals about peoplehood: “‘Neue 
Deutsche?’ Machen wir selber.’”78 Admittedly, these images of preferred 
motherhood are consistent with those presented by the Nazis.79  

Concerning the “burqa”, Chancellor Merkel indicated that with 
interpersonal communication, “we show our face.” For that reason, “a full veil 
is inappropriate and should be banned… It does not belong in our country.”80 
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Although praised as a German value, tolerance does not extend to all alien 
customs. 

In addition, she recognized how misguided attention on fashion is often 
substituted for substantive political discussions, thereby invoking the central 
distinction between rational debate and ad hominem arguments; she recognized 
that even she was a target of misplaced attention.  

Much has been made about the Chancellor’s dress style, 
her visits to Saudi Arabia without wearing a scarf, and her 
attitude about women’s clothing… When she visited Saudi 
Arabia to hold wide-ranging talks with the kingdom’s leaders, 
rather than center on substantive issues, most of the media 
coverage centered on the fact that she did not wear a 
headscarf.81     

The Chancellor lamented that her wardrobe choices prompt “letter-writing,” 
but male politicians do not face the same reaction. “It's no problem at all for a 
man to wear a dark blue suit for a hundred days in a row, but if I wear the same 
blazer four times in two weeks, that leads to letter-writing from citizens.”82 Her 
comments reflect the double standards for men and women, together with the 
relationship between outward appearance and the projection of authority to the 
public.  

Like the Nazis in recognizing the importance of the economics of fashion, 
the Chancellor requested to be apprised of the funding needed to support 
critical development programs for Germany’s fashion scene.83 She also 
requested a comparative list of “how much which country spends in their 
fashion industry.” In a similar vein, in a Global Islamic Economy report, 
Muslim consumer spending on apparel topped $243 billion in 2015, with an 
expected increase to over $368 billion by 2021. As a result, some fashion 
brands are increasingly recognizing the scale of opportunity that could stem 
from better connecting with Muslim women.84 
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Apparently, these Muslims believe that their faith does not have to be 
compromised when it comes to fashion and beauty.  

For a long time, Muslims felt disregarded by the fashion 
industry. That is, until many Muslim designers and fashion 
bloggers, who love fashion but want to honour their spiritual 
practices, started to speak up…Women, in particular, aren't 
afraid to express their desire for modesty while recognising 
their admiration for beauty.”85 

In other words, they point to a paradox in the sense that the German 
economy is going to miss out – if the “burqa” is banned. There is money to be 
made from Muslim modesty.  
 
B. The Essence of the Interpretative Signposts 

The previous section showed the competing perspectives on the four 
categories used in the analysis. For the purpose of clarity, the main points made 
so far in the debate and dispute together with a brief response to these are 
outlined below. In this way, the contrasts between the interpretative signposts 
will be presented in succinct manner. Going forward, the information will also 
guide the next stage/s of the investigation. 

To recap the four memberships of “burqa”-wearers, concerning critiques of 
religion, the Nazis rebuked Christianity, but praised Islam; on the contrary, the 
AfD rebuked Islam. Unlike either of them, Chancellor Merkel balances the 
desirability of Islam with Judaism and Christianity. Regarding peoplehood, the 
Nazis enticed Muslims to serve their purpose of defeating the Allies; whereas, 
by conflating law-breaking Muslims with law-abiding ones, the AfD 
overgeneralized the sources of the problems. By focusing on the poor and not 
disaggregating the violent agents, the German Chancellor assigned too much 
potency to employment as a suitable solution to crime reduction. 
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Concerning gender, the Nazis restricted women’s activities to the private 
sphere (to serve as wives and mothers). Likewise, the AfD also prefers them to 
remain in the private sphere. In contrast to both, Chancellor Merkel wants 
women to take advantage of both the private and public spheres. Regarding 
outer appearance, the Nazis (claimed that they) restricted German female 
fashion to defend against foreign influence, specifically on the grounds of its 
potential harm to women’s dignity. In contemporary Germany, the AfD wants 
to restrict Muslim female dress to defend against Muslim and internal religious 
suppression and/or political symbolism. The German Chancellor recognizes 
that misguided attention on fashion is often substituted for involving women in 
substantive political discussions and in leadership roles. She also recognizes the 
economic importance of fashion to a nation. In short, she recognizes the 
interconnections of outer appearance, fashion, and personal identity. However, 
she wants to defend against its obstruction to authentic communication. 

The AfD is often guilty of making “cap and close” and other statements that 
arouse indignation in Muslims and of stirring prejudices and unrest. But 
Nazism is that and much more. Nazism was premeditatively applied for 
decades and caused atrocities and serious human rights violations. The 
Chancellor may have refused permission for events which frustrated Muslims 
and others. However, Nazism is consistent with respect for Muslims, as shown 
in the analysis. In fact, politicians may share attitudes like the ones held by the 
Nazis in varying degrees. That granted, the overuse of analogies (cf.  Nazi-like 
statements) can render them meaningless and, in the process, demean the 
victims who suffered. Outside of Germany, the non-trivial effects – reaching 
violence – can be seen at the highest political level, e.g. the U.S Congress. In 
2019, Politico reported that “Bizarre fight breaks out in House over whether 
socialists are Nazis.”86  

 
II. Other Rationales for Endorsement 

The different rationales of the AfD and the Chancellor for a “burqa” ban 
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will be further explored in this section. The second prong of the investigation 
addresses the assumption that legislation proposed by politicians holding bad 
motives must result in bad law. After inspection of the German legislative 
process, to the contrary, it is observed that laws are dependent on many 
variables, any one of which could counteract any influence of so-called bad 
motives of a minority (of policymakers). As an alternative to the supposedly 
necessary and sufficient postulation, among other factors,87 personal 
characteristics (in addition to attitudes) and evidence utilization by other 
lawmakers could lead to the final passage of legislation, however unpredictable 
in and of itself.  

Setting aside Nazi-like motives, there may be other reasons why politicians 
endorse a “burqa” ban. Thought experiments can clarify this. Due to a 
representative sample of underlying attitudes, hypothetical politicians (referred 
to as Politicians L, etc.) may endorse only one of the following three mutually 
exclusive laws: 1) “no “burqa” ban;” 2) “partial “burqa” ban;” or 3) a 
“blanket (or “general”) “burqa” ban:”  

1. Politicians endorse a “no “burqa” ban” policy because they: 
 View a “burqa” as a signal to express anti-Islamic sentiments. For 

example, they want Muslims to be easily targeted for harm either 
by themselves or by others (Politicians V); 

 Form no opinion one way or the other; 
 See a “burqa” as a cloth symbolizing individual liberty 

(Politicians L). 
2. Endorse a “partial “burqa” ban” policy because they: 

 Trust the collective power of the state against claims of certain 
individuals; 

 See a “burqa” as a potential hazard: safety, health, order, morals 
in selected circumstances; 
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 Favor a “burqa” as a cloth representing religious expression, but 
will yield to the “needs” of government (Politicians R); 

 Favor a “burqa” as a cloth of individual liberty, but will yield to 
the “needs” of government. 

3. Endorse a “blanket “burqa” ban” policy because they: 
 See a “burqa” as a potential hazard: safety, health, order, morals 

in most or all circumstances; 
 See a “burqa” as connected to domestic crime or international 

terrorism; 
 Are against individual liberty (Politicians Z) or freedom of 

religion (Politicians N); 
 View a “burqa” as preventing social cohesiveness (including 

authentic communication); 
 See the “burqa” as a symbol of impending annihilation, an 

imminent threat emanating from sharia law or jihad; 
 Are against the “burqa” as a means of gender-based 

discrimination perpetrated either by males or females. 
The thought experiments demonstrate that without a complete knowledge of 

politicians’   attitudes, one can only predict haphazardly their preferred type of 
“burqa” ban policy. Utilizing the attitudes from the hypothetical politicians, 
the scenarios below illustrate at least three sets of paradoxes:   

Scenario One shows that it is possible for two politicians to agree that the 
“burqa” is a symbol of liberty. However, unbeknownst to any observer, 
Politicians L favor individual liberty, while Politicians Z oppose it. Openly, 
Politicians L endorse a “no “burqa” ban” policy, while in opposition, 
Politicians Z favor only a “blanket “burqa” ban” policy.  

In Scenario Two, Politicians R and N agree that the “burqa” is a symbol of 
religious expression. However, unbeknownst to any observer, Politicians R 
favor religious expression, but Politicians N oppose it. Openly, Politicians R 
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endorse a “partial “burqa” ban” policy, while in opposition, Politicians N 
endorse only a “blanket “burqa” ban” policy.  

In Scenario Three, Politicians V express their support for Muslim females to 
wear a “burqa”. However, unbeknownst to any observer, Politicians V favor 
dispensing harm to targeted Muslim females. Openly, Politicians V endorse a 
“no “burqa” ban” policy. 

In the three scenarios, any observer, having inaccurate information cannot 
explain the apparent paradoxes. Applying analyses of the hypothetical 
politicians and situations to that of the AfD and Chancellor Merkel, the author 
of this article contends that unless the accusers know all the underlying 
attitudes of either the AfD or Chancellor Merkel, they cannot assign motives to 
politicians with certainty for any endorsement of a “burqa” ban policy.  

The AfD and Chancellor Merkel express opposite views about the 
compatibility of Islam with Germany but agree to endorse a “burqa” ban. 
Apparently, for the AfD, the rapid inundation of immigrants and their 
association with violent attacks led to the AfD’s fears for the German people’s 
safety and survival, which in turn, led to their demands for a blanket “burqa” 
ban. Presumably, for the Chancellor, the safety of immigrants against violence 
and starvation led to her goals for social integration, which in turn, led to her 
demands for a partial “burqa” ban.88  

Instead of utilizing credible evidence, the AfD seems to subscribe to the 
logical fallacy ad populum, which holds that “If many believe it, it is so.” The 
implication is that neo-conservatism errs by utilizing only populism as credible 
evidence. Since other European governments have banned or placed 
restrictions on wearing the “burqa” in public spaces,89 the AfD claims that 
Germany has a similar right to demand removal of “burqa”s too. However, it 
ignores evidence associated with the French “burqa” ban, which supports an 
unintended consequence – its increased utilization as a tool for terrorist 
recruitment.90 This evidence runs counter to the goals stated by the AfD. 
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Unfortunately, this is common as research findings support the conclusion that 
politicians tend to reject evidence that contradicts their prior attitudes.91 

Failing to mention her supporting evidence, Chancellor Merkel asserted a 
regularity of German culture. She said, “the full facial veil is inappropriate and 
should be banned wherever it is legally possible.”92 She explained, “Our law 
takes precedence over codes of honour, tribal or family rules, and over sharia 
law – that has to be spelled out clearly…  This also means that it is important to 
show faces when people communicate.”93 Unlike the AfD that blames the 
newcomers, Chancellor Merkel’s position (on a partial “burqa” ban) 
accommodated other stakeholders by adding that not just migrants had to work 
towards integration: “Sometimes one gets the impression that some of those 
who have always lived in Germany are also in urgent need of an integration 
course.”94 

Concerning the number of total female veil-wearers involved in a crime, the 
German Interior Ministry has not reported the statistics. However, as if the 
available evidence flagged “burqa”-wearers as criminals and terrorists for the 
AfD or as obstructionists to social cohesion for Chancellor Merkel, they both 
supported “burqa” bans. Instead of focusing on true threats, the proposed ban 
aims indiscriminately95 at female family members of six different groups of 
immigrants or migrants: 

1. Invited guest workers seeking economic improvement; 
2. Uninvited entrants from other nations within the European Union 

seeking economic improvement; 
3. Uninvited entrants from outside of the European Union seeking 

economic improvement; 
4. Uninvited entrants from outside of the European Union seeking safety 

through asylum; 
5. Uninvited entrants from outside of the European Union seeking to 

commit criminal or terrorist activities; and 
6. Temporary visitors who have no long-term plans. 
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Germany invited the first group: guest workers seeking economic 
improvement to fulfill a labor shortage in Germany. To offset shortages of 
workers, Germany made several agreements with other nations to recruit and 
temporarily employ foreign labor.96 Political leaders assumed that the “guest 
workers” would not stay long. For example, Chancellor Merkel offered her 
perception of immigration: 

In the early 1960s, we brought the guest workers to 
Germany. Now they are living with us. We lied to ourselves 
for a while. We said they won’t stay long; one day they will 
be gone. But this is not the case. Of course, the multicultural 
approach, living side by side and being happy with each other. 
This approach has failed, utterly. That is why integration is so 
important. Those who want to participate in our society must 
not only comply with the law and follow the Constitution, but, 
above all, must learn our language. They must know German. 
It must be given absolute value. This means that the demand 
for integration is one of our main tasks for the near future.97 

Concerning the fourth group (uninvited entrants from outside of the 
European Union seeking the safety of asylum), the Chancellor indicated: 

Those fleeing from war and persecution will find 
protection with us. Those who found refuge and protection 
with us must obey our laws, values, and traditions. And in 
order to understand us, they must learn the German language. 
All this… is integration. All this is the exact opposition of 
multiculturalism. It remains true that multiculturalism leads to 
parallel societies and multiculturalism therefore remains a 
lie.98 

Unfortunately, Germany also attracts the fifth group (uninvited entrants 
from outside of the European Union who seek to commit criminal or terrorist 
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activities). Chancellor Merkel’s solution of employment is, perhaps, better 
suited for the first three migrant groups mentioned above than for the fifth 
group determined to commit violent offenses. Unlike Chancellor Merkel, the 
AfD fails to distinguish accurately the lawless acts committed by the newly 
arrived members of the fifth group from those committed by any of the other 
categories of immigrants. 

In addition, the AfD exaggerates the criminality of the new arrivals. For 
example, the deputy leader of the AfD said there had been “447 killings and 
murders” by illegal migrants in Germany in 2017. Disputing this claim, the 
German Interior Ministry says that, in fact, in 2017, twenty-seven illegal 
migrants either committed or attempted to commit murder or manslaughter. 
The “447” figure refers to killings or attempted killings by all asylum seekers 
and refugees, most of whom are in Germany legally. Overall, crime in 
Germany has fallen to the lowest level since 1992, but there has been an 
increase in migrant crime.99  

Consistent with the statistics provided by the German Interior Ministry, 
Chancellor Merkel said, “The phenomenon of Islamist terrorism by IS is not 
something that came to us with the refugees – it was already there.”100 The AfD 
has attempted to link the record influx of migrants and refugees in 2016 to an 
increased threat of attacks – an argument Merkel sharply rejected while on the 
campaign trail in her home district.  

As a nationalist party, the AfD wants a cap on all immigration unless 
deportations of rejected asylum-seekers result in a net immigration of zero or 
lower. 101 They also want to close the German border to stop what they view as 
“unregulated mass migration.” The party is against all types of family 
reunification, regardless of protection status.102 Many AfD members view 
migrants from Middle East countries and Africa as a potential threat to the 
security or stability of Germany.  

For the AfD, Adolf Hitler may have served as an unintended exemplar for 
any feared and camouflaged peril. He exclaimed: 
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We become Reichstag deputies in order to paralyze the 
Weimar democracy with its own assistance. If democracy is 
stupid enough to give us free travel privileges and per diem 
allowances for this service, that is its affair… We come as 
enemies! Like the wolf tearing into the flock of sheep, that is 
how we come. Now you are no longer among yourselves!103 

The AfD may fear that the Muslims want to enter Germany disguised as 
defenseless refugees to wreak havoc like Hitler did to the Weimar Republic or 
even long before him, the Greeks to the Trojans who used their giant horse as a 
subterfuge. Although the German parliament may not be ready to completely 
cap immigration or ban the “burqa”,104 the AfD is ready. During presentations 
to the German parliament, members of the relevant nationalist party offered 
their reasons for a total “burqa” ban.105 Their statements signaled concern for 
sovereignty and individual freedoms (for the German people): 

Perceived threats against the German culture/society: 
 Islam is not a religion but a political force; 
 Fear-free places are scarce; 
 Failed immigration policy admits (sexually) uninhibited young men; 
 Multiculturalism is not desirable; 
 The “burqa” is a “flag” (symbol) of sharia law. 

Perceived threats against individual freedoms: 
 The “burqa” is sexist, that is, oppressive; 
 The “burqa” promotes gender discrimination; 
 The “burqa” encourages misogyny; 
 The “burqa” symbolizes a violation of human dignity; 
 Muslim women should not be allowed to self-ghettoize. 

Acknowledging the importance of the German constituency in a closing 
statement in the Bundestag, one AfD member said, “Ladies and gentlemen, 
according to Forsa,106 60 percent of respondents are in favour of a ban on full 
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concealment. Honourable Members of the future GroKo (Grand Coalition): 
Show us that you do not want to govern against the declared will of 60 percent 
of the population.”107  

Contrary to the opinions of the AfD and exacerbating their fears, originally, 
the Chancellor opposed an upper limit for how many refugees can enter 
Germany each year. People who have been granted refugee status can currently 
apply for close family members to join them in Germany. This applies to their 
spouses, their children, as well as their parents.108 She admitted that in 
retrospect, her initial hope that the chaos of the war in Syria would not harm 
Germany was naïve. It soon became clear that the country was not prepared for 
an influx of displaced people, she said, describing the taking in of more than a 
million refugees as a “necessary humanitarian exception.”109 

As the Chancellor’s solution, integration is contrary to the opinions of many 
Muslims and faces challenges because they are not likely to abandon their 
religious practices, ethics, or garb to please Germans. Demonstrating a 
profound difference of priorities, Chairman Mazyek of the Central Council of 
Muslims in Germany described the “burqa” in the media as “our least 
problem” and as a “marginal issue.” Integration issues should be addressed in 
the right order, he added. It is primarily about the elimination of 
discrimination.110 

If the “burqa” were a danger111 or true threat112 against security and German 
culture and/or individual freedoms as claimed by the nationalist party, then the 
government should defend against it and ban its wearing. Even if some 
Germans have the opinion that the “burqa” is a threat to individual freedoms, 
public spaces, cultural annihilation, it may or may not, in fact, constitute a “true 
threat,” which should be prohibited. Consistent with the US Supreme Court, 
unless the wearer intends to harm an individual or group or to terrorize them, 
the mere wearing of a veil should not be in violation of German law. 

Due to the ad hominem accusations, the politicians’ legislative motives have 
been brought into question. Were they convinced that the “burqa” ban was the 
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best solution to a perceived social problem? Or instead, were they driven by 
ulterior motives? In vying for dominance during the law formulation process, 
personal attitudes, expertise, and evidence utilization challenge Nazi-like as 
well as non-Nazi-like initiatives. As part of the modern German legislative 
array of checks and balances, individual and group motivations are always in 
play and they act as counterexamples to the critics’ assumption. This is because 
any number of legislative votes cast that is less than a majority does not have 
the legal authority to represent officially all of its members. Even if the number 
of legislative votes reached a majority and they enacted a statue, it still must 
endure a further elaborate judicial review. In other words, the German complex 
legislative process challenges the simplistic assumption that the motivations of 
any minority politicians can override the will of the majority or necessarily 
taint enacted statutes.  
 
III. What is the Role of the Federal Constitutional Court?  

Whether Nazi-like or not, what would happen if a majority having 
undisclosed ulterior motives pass a “burqa” ban? Given the historical 
experiences of the segregated American South and Nazi Germany, it is a non-
trivial matter to ask, “When the community’s interest appears to be 
compromised, may the Court inquire into the motives of the legislature?”  

What limits the Federal Constitutional Court review? Legal scholars have 
for decades debated the merits of an independent judiciary reviewing 
legislative motives.113 The Court’s “first-order” judicial review does not 
encompass the motives of individual legislators; it is limited instead to 
examining the purpose of the legislation. The alternative, “second-order” 
review does not focus on the purpose of the legislation, but instead on the 
legislative procedure itself. It scrutinizes the motives of the legislature and the 
legislative fact-finding procedure. 
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In opposition to second-order review, the US Supreme Court indicated:  
[…] this Court will not strike down an otherwise 

constitutional statute on the basis of an alleged illicit 
legislative motive. As the Court long ago stated: "The 
decisions of this court from the beginning lend no support 
whatever to the assumption that the judiciary may restrain the 
exercise of lawful power on the assumption that a wrongful 
purpose or motive has caused the power to be exerted.” … 
Inquiries into congressional motives or purposes are a 
hazardous matter. When the issue is simply the interpretation 
of legislation, the Court will look to statements by legislators 
for guidance as to the purpose of the legislature.114 

In the American South, which served as a model to the Third Reich,115 the 
courts did not inquire into the motives116 of any Jim Crow legislature. To 
clarify definitions, one legislator might vote to segregate the schools because 
he wishes to keep the races apart (his purpose) and thereby to discourage 
miscegenetic marriages (his motive). Another so votes in order to make 
“Negroes” feel inferior (also a purpose) and thereby to keep them from 
competing for white men’s jobs (a motive).117 In effect, the unreviewable laws 
of the segregated South made Jim Crow effective.  

Shifting to the practices of Nazi Germany, “Even prior to the 1933 election 
of Adolf Hitler as Chancellor… concerted efforts had already been initiated to 
delegitimize the very existence of the Jewish people in Germany and eventually 
throughout Europe.”118 Governmental sanctions that would effectively serve as 
the first anti-Semitic decrees came to be known as the Nuremberg Race 
Laws.119 The laws subjected the Jewish people to social, economic, and 
political isolation. They engaged in mass extermination and genocide of an 
entire people and other minorities. In effect, the statutes of the Nazi 
government made the Holocaust possible. Some of the enabling statutes 
included the outlawing of rival political parties, pledging loyalty to Hitler 
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rather than to the Constitution, and the adoption of numerous restrictive decrees 
against Jews. The missing link, one may say, is that the interpretations and 
jurisprudence of the German courts failed to challenge the oppressive acts of 
the regime. 

One learning lesson from the past consists in providing a legal context for a 
possible “burqa” ban. It details statutes, court cases, and conditions 
surrounding Muslim women in Germany. Beginning in 2003, the Federal 
Constitutional Court decided in favor of a Muslim woman who had been 
refused a teaching position because she wore a headscarf.  

 
In response to that Court decision, eight out of sixteen states in Germany 

(Baden-Württemberg, Bavaria, Berlin, Bremen, Hesse, Lower Saxony, North 
Rhine-Westphalia, and Saarland) passed “neutrality laws” which in practice 
discriminated against veiled Muslim women teaching in public schools. The 
common aim of the restrictions imposed by the eight states was to prohibit the 
wearing of visible items of religious clothing and symbols. None of the 
legislations explicitly banned Islamic headscarves or face veils. Despite sharing 
common features, the extent to which the ban is applied varies among the 
states. 

As if in further counteraction, the Federal Constitutional Court ruled in 
2015 on the constitutionality of a state law prohibiting public school teachers 
from wearing any religious clothing or symbol while teaching.120 Since the new 
ruling limits the lawmakers’ discretion in balancing religious freedom and state 
neutrality more narrowly than before, the 2015 decision differs from the 2003 
judgment on a comparable legal matter. This time, the Court held that the 
teachers’ behavior must constitute a sufficiently specific danger of impairing 
the peace at school. Following its tradition, the Court balanced the teachers’ 
freedom of faith with conflicting legal interests of the state. It considered these 
related legal concepts121 in the following specified paragraphs: 
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 Balancing the weight of interference vs. weight of reason to justify 
interference – para. 102, para. 182 

 Disproportionality – para. 80, para. 82, para. 97, para. 100, para. 101 
 Equal treatment – para. 137, para. 159 
 Legislative aim – para. 9 
 Legislative intent – para. 99, para. 132, para. 135, para. 142 
 Religious scarf defined – para. 93 
 Respect for legislature – para. 132 
 State’s neutrality mentioned fifty times – e.g., paras. 2-6. 

The Federal Constitutional Court held that the state’s restriction was 
disproportionate. Therefore, by a majority of six votes to two, the Court 
decided in favor of the complainants. It recognized legislative aims: 

In prohibiting religious expression through outer 
appearance or conduct by introducing § 57 sec. 4 sentence…, 
the legislature that enacted the North Rhine-Westphalian 
Education Act was pursuing legitimate aims. This also applies 
to the legislature’s intention to include clothing that has 
religious connotations, and particularly the Islamic headscarf 
if worn in the typical manner. Its aims were to preserve the 
peace at school and the neutrality of the state, and thus to 
safeguard the educational mandate of the state, to protect 
conflicting fundamental rights of pupils and parents, and 
thereby to prevent conflicts from the outset in the sphere of 
the state schools under the legislature’s responsibility… These 
aims are clearly not objectionable under constitutional law. 
They can easily be related to the educational mandate of the 
state, the principle of neutrality, the pupils’ negative freedom 
of faith, and parents’ rights to the upbringing of their children, 
and thus to restrictions on educational staff’s freedom of faith 
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and freedom to profess a belief that are inherent in the 
Constitution.122 

In reviewing the legislative drafting stage, the Court explained the 
relationship between pre-vote discussions and legislative intent: 

Nevertheless, just as in the drafting of the Act, the 
intention not to pass a law that would, for example, prohibit 
teachers from teaching in the habit of a religious order, or 
from wearing a Jewish kipah, was maintained in the further 
course of the legislative process… This intention was not 
changed by the discussion of a possible different interpretation 
before the conclusion of the legislative process; that 
discussion merely shows that the Landtag was aware of the 
risk of the Act’s incompatibility with constitutional law.123 

The Court reviewed the principle of equal treatment: 
Under the requisite restrictive interpretation, § 57 sec. 4 

sentence 1… does not violate the principle of equal treatment 
on grounds of gender. However, under the challenged 
interpretation of the Federal Labour Court, the provision 
would not have been compatible with the equal treatment 
requirement insofar as it would have affected the expression 
of religious beliefs by outer appearance or conduct as was the 
intention that determined the legislature’s choice.124 

At present in Germany, there are no bans of full-face garbs at the national 
level. 

For all the key terms contrasting “motives,” “purposes,” and “aims” and 
despite the odious experiences of the American South and Nazi Germany, the 
Federal Constitutional Court, like the US Supreme Court, does not review 
legislative motives, but legislative intent. The actual method used by the 
German Court to review a state statute banning religious clothing was 
demonstrated. 
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In defense against laws passed to intentionally disfavor a certain group or 
that were motivated by the politicians’ aversions, current German 
parliamentary and judiciary safeguards include: 

 A process of law formulation, in which personal attitudes, expertise, 
and evidence utilization challenge all initiatives;  

 Legal authority that is only represented by a majority of its members 
(unlike the Nazi regime);  

 Legislative intent, even if knowable, is not binding on independent 
German courts a priori. 

Since neither legislative motives nor intent have a binding force on the 
courts, they cannot control  

their final judicial interpretation in advance. Despite any assumed 
legislative motives or intents, they become peripheral under the current rules of 
court interpretation, which limits the interpreter to the text of the statute. 
Because the Federal Constitutional Court’s judicial review125 does not 
encompass the motives of legislators, it is limited instead to examining 
legislative history and content (inter alia, means-end fit and proportionality). In 
Germany, its role is to enforce constitutional standards.126 

  
IV. Suggestion for a Future Synergy and Code: Evidence and Ethics 

In addition to any role played by the Federal Constitutional Court 
externally, the existing Code of Conduct for Members of the German 
Bundestag could be amended internally so as to improve the guidance tools for 
politicians.127 A “burqa” ban policy designed to deal with threats and/or 
obstructions to social integration arguably should consider not only evidence 
but also ethical principles, such as avoidance of harm.128 The amended Code 
would bridge legislative motives and a proposed “burqa” ban. Taken from 
several sources,129 the author suggests a two-part Code: evidence and ethics. 
The evidence-based part addresses policy characteristics, whereas the ethics 
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concern key personal aspects. It would serve public officials who formulate 
public policies, first and foremost by raising the bar for integrity. 

Rationally, politicians propose new policies to ameliorate something that is 
already working or to correct a deficit. A needs assessment asks the question: 
what are the security and safety problems? In this circumstance, one answer 
returned may be that due to a failed immigration policy, young men are 
attacking females. After careful reflection, however, it is not clear how the 
removal of veils from women would address that problem. Yet, the removal of 
veils may address other public safety issues.130  

The recommended multivariate approach, that includes evidence-based 
policymaking, has two goals: to use what is already known from program 
evaluation to make policy decisions and to build more knowledge to better 
inform future decisions. This approach prioritizes rigorous research findings, 
data, analytics, and evaluation of new innovations above anecdotes, ideology, 
marketing, and inertia around the status quo.131 

The evidence-based principles of the Code of Conduct would: 
 Contribute to the pragmatic component of policy-making, including 

costs and benefits; 
 Monitor program delivery and use impact evaluation to measure 

program effectiveness; 
 Use compiled evidence to improve program, and redirect funds away 

from inconsistent programs; 
 Encourage innovation and test new approaches. 

Evidence-based policymaking can take many forms: using research findings 
to inform new policies or improve effectiveness of existing programs, 
supporting data collection and analysis for research and management, 
developing policies that incentivize the use of evidence, and so on. It has most 
frequently been applied to social and human services programs, but a wide 
variety of government programs could benefit from building and using 
evidence.132  
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Such a Code (which is likely to be met with resistance) could be used as a 
further check and balance against undisclosed counterproductive motives. It is 
meant to prevent specific types of conduct and behavior, such as conflict of 
interest, dishonesty, lack of consideration, marginalization of people, and 
unnecessary harm. 

The content of the ethics and policy approach would be reviewed by the 
political parties133 In order to implement it, members of the Bundestag will be 
expected to receive training and communications that relate to the principles of 
the Code. Regular assessment of the Code itself would be scheduled, and every 
effort would be made to ensure that the public sees evidence that each member 
is committed to high standards. 

Legislative motivations may be driven by key personal aspects, for 
example, health, financial, bias, etc. To combat accusations of Nazi-like 
attitudes and the like, the ethics part of the Code134 targets such potential 
factors: 

The first is the Principle of Consideration.135 Consideration of vulnerable 
people would be a starting point for the amended Code, to be written: 
“Members of the German political parties will endeavor to consider all of the 
relevant Stakeholders: their motivations, needs, and reactions to this policy.” 

The second is the Principle of Recognition of Value. The security of natives 
and of nonnatives of a country matters. Therefore, as a starting point for the 
amended Code, the following pronouncement should be contained therein: 
“Members of the German political parties will endeavor to protect all of the 
relevant Stakeholders: men and women from all forms of violence and 
harassment in public spaces, including verbal, physical, sexual, or 
psychological.”  

The third is the Principle of Decent Treatment. An appropriate starting point 
for the writers of an amended Code would be the following statement: 
“Members of the German political parties will endeavor to treat all of the 
relevant Stakeholders with fairness.” 
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The fourth is the Principle of Respect and Dignity. Politicians should treat 
each person, regardless of citizenship, in a caring and respectful way in words 
and in action. The Code should minimally establish: “Members of the German 
political parties will endeavor to respect the human value, dignity, and 
uniqueness of all of the relevant Stakeholders.” 

The fifth is the Principle of Avoidance of Harm, which suggests: “Members 
of the German political parties will endeavor to refrain from using words or 
deeds that tend to abuse, misuse or harm any of the relevant Stakeholders.”  

As an internal check on potential ulterior motives, these nine principles 
taken together could be utilized to improve the effects of a “burqa” ban.136 

 
V. Summary and Concluding Remarks 

The political debate between the AfD and Chancellor Merkel conceals the 
importance of Westphalian-based borders in determining the safety and 
security of immigrants, the paltry use of evidence to support their public 
statements, and the lack of references to ethical standards and values that 
support the human dignity of Muslim females as stakeholders.  

At the same time, the examination of Nazi-like attitudes reveals other 
aspects: 
 
 Their public statements about Muslims’ religion, peoplehood, gender, 

and outer appearance range from having a little to a lot in common with 
the Nazis. Chancellor Merkel appears to have little in common with 
Nazism, which caused intense physical and mental suffering, fear, and 
anguish in its victims. The rhetoric of the AfD suggests that it has a lot 
more in common with original Nazism. In addition, as an attempt to 
tarnish the reputation of politicians, any reckless cum unsubstantiated 
charge is unfair. As pointed out, the overuse of analogies (cf.  Nazi-like 
statements) can render them meaningless and, in the process, demean the 
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victims who suffered (cf. B. The Essence of the Interpretative 
Signposts). 

 The German legislative process resembles the free marketplace of ideas 
and, as such, its frenetic dynamics of checks and balances are always in 
play, thereby generating counterexamples to the critics’ assumptions (cf. 
II. Other Rationales for Endorsement). Several non-Nazi-like variables 
(e.g. attitudes and evidence utilization), any one of which could 
outweigh the influence of any so-called bad motives, influence the 
formulation of laws. The German legislative process, consisting of 
debates and refutations of opposing viewpoints, challenges mere name-
calling and other issue-avoiding techniques. It discourages apathy, 
indolence, and hastily enacted statutes. In the opinion of this author, 
democracy-enhancements obviously follow from the fact that it is not 
the minority that dictates to the majority (cf. Nazi regime). However, 
there is no “fail-safe.” 

 The irony is that while prominent thinkers like Baron de Montesquieu 
have pointed to the separation of powers (cf. legislative and judicial 
branches) as the solution to the kind of problem addressed in this article, 
it is that same measure that prevents it from happening in practice. 
Despite any assumed legislative motives or intents, these become 
peripheral under the current rules, which limits the Federal 
Constitutional Court’s interpretation to the text of the statute. The Court 
is limited to examining legislative history and content (inter alia, means-
end fit and proportionality). The tool of proportionality of the suspect 
law operates under the legal principle that the government must choose 
only such means that are least harmful to individual rights. Even if a 
legislative majority passed a law motivated by constitutionally 
impermissible motivations, there is a judicial mechanism in place to 
guard against its effects. This is still only an approximation (for 
corruption may still pollute the jurisprudence). Since neither legislative 
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motives nor intent have a binding force on the courts, they cannot 
control their final judicial interpretation in advance. This fact answers 
the question: “What relief measures are available to the public?”  

 To improve the process of formulating a “burqa” ban, the two-part 
(ethics and evidence) legislative amended Code that this author 
proposed, serves to remedy the inadequacies in the existing Code of 
Conduct. Comparatively speaking, considerations having to do with 
economic benefits and income – which are the primary focus of the 
Code of Conduct – are arguably missing the point when it comes to 
issues like the “burqa” ban debate and dispute. The accent and, more to 
the point, the lines of reasoning should be aligned with the stakeholder 
constituency that politicians are legislating for. 
 

VI. Epilogue 
In Germany, the debate and dispute is about a possible “burqa” ban. In 

France, however, a ban has existed since 2010. In the case of France, the link 
between the “burqa” ban and terrorism recruitment has been noted. There are 
admittedly a number of learning lessons from France, which Germany may and 
may not pay attention to. It makes sense to look at European neighbors, 
especially the historical trailblazer (France). This authors wishes to draw 
attention to the two cases of France and Germany for particular reasons having 
to do with the separation of powers and public reactions. More precisely, the 
different lines of reasonings can be condensed and contrasted with the use of 
two tables; an exercise that could also be helpful for German policymakers and 
legislators. 

Table 1 begins with the deduction that hidden personal motives are 
unknowable to the public. It is based on several thought experiments previously 
recited, which demonstrate that without a complete knowledge of politicians’ 
attitudes, no member of the public can identify with certainty the motives of 
politicians for the endorsement of any law, including a “burqa” ban.  
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However, due to ad hominem accusations, the motives of leading German 
politicians have been brought into question, that is, were the politicians 
convinced that a “burqa” ban was the best solution to a perceived social 
problem? Or instead, were they driven by malevolent motives? These 
accusations reinforced suspicions that if politicians’ motivations were 
malevolent, then their enacted laws had to be tainted. If true, this coupling 
could be expected to harm democratic processes. 

Assuming that evaluative statements (favorable or unfavorable), as made by 
politicians, about four key memberships of female Muslim “burqa”-wearers 
would reflect or suggest their underlying motives for a “burqa” ban, an 
investigation was conducted. 

 
Personal Motives 

of Lawmakers 
Legislative Aim/ 
Purpose Relation 
to Constitution 

Relationship 
Between 

Legislative Means 
and Aim (Fit) 

Federal 
Constitutional 
Court Ruling 

Public 
Acceptance of 
Enacted Law 

Hidden    Unknowable 
Inferred motives 

from public 
statements – 
Malevolent 

   Non-acceptance 

Inferred motives 
from public 
statements– 
Benevolent 

   Acceptance 

 Objectionable to 
the Constitution 

N/A Disapproval of 
legislation 

 

 Not objectionable 
to the 

Constitution 

Wide Dependent on wide 
margin of 

appreciation 

 

 Not objectionable 
to the 

Constitution 

Close Approval of 
legislation 

 

Table 1: The Interrelationship Among Personal Motives, Legislative Aims, Judicial 
Review, and Public Acceptance 
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Because France viewed uncovered faces as a necessary condition for “living 
together,” it banned the “burqa”. Hence, it fulfilled its obligation to protect a 
necessary condition for “living together” (an aim not objectionable to its 
constitution). Admittedly, although a blanket “burqa” ban may breach the 
religious rights of minority populations, the breach may be outweighed by the 
need to protect the rights of the majority. As applied to the German debate and 
dispute, an uncovered face may serve as a necessary condition to “authentic 
communication” for Chancellor Merkel as well as the “reduction of violence/ 
terrorism” (public safety) for the AfD party. Both legislative aims would 
probably be found to be “not objectionable to the Constitution” by the Federal 
Constitutional Court.  

Distinct from the issue of the constitutionality of legislative aims are the 
multiplex conditions of judicial reviews of the courts which can, in effect, 
approve or nullify legislative actions.137 One such condition is that of 
proportionality, which originated in German law: 

The proportionality [analysis] requires weighing the legal 
right that serves as the legitimate aim against the restriction 
of the affected right… [T]he restriction must be the least 
disturbing tool for the achievement of the desired outcome 
and must be proportionate in relation to the [legitimate] 
interest it tries to protect.138 

Proportionality requires that there be a reasonable relationship between an 
objective to be achieved and the means used to achieve that objective.139 For 
example, in S.A.S v. France,140 the European Court of Human Rights (ECtHR) 
did not find a violation of human rights, which for the purposes of Table 1 is 
equivalent to an “approval.” Hearing analogous cases, contrarily, the United 
Nations Human Rights Committee (UNHRC)141 found that restrictions on 
religious clothing violated Articles 18 and 26 of the International Covenant on 
Civil and Political Rights (ICCPR). A wide margin of appreciation was allowed 
to France by the ECtHR but denied by the UNHRC. As applied to the AfD 
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proposal, the Federal Constitutional Court would test the reasonableness of 
balancing a blanket face uncovering (means) with a reduction of violent attacks 
(aim). Contrasting the proposal offered by the German Chancellor and 
considering any potential claimed right of the “outsider” to be left alone, the 
Federal Constitutional Court would balance a blanket face uncovering (means) 
with a removal of physical barriers to full public communication (aim).  
 

Cases Federal Constitutional Court Ruling Public Reaction of Enacted Law 
Case No. 1 Approval of legislation Acceptance 
Case No. 2 Approval of legislation Non-acceptance 
Case No. 3 Disapproval of legislation Acceptance 
Case No. 4 Disapproval of legislation Non-acceptance 

Table 2: The Interrelationship Between Judicial Review and Public Acceptance 
 
To conclude the implications of the relationship between the political 

context, legislative actions, and judicial review, Table 2 illustrates four 
theoretical relations between judicial review of a nation’s highest court and 
public reaction to its judicial review.142 

The name calling method (cf. “Nazi”) surmises that bad motives necessarily 
lead to bad statutes. Alternatively, this author holds that unknowable motives, 
separation of powers, and public reactions debunk the first method. 
Appendix A: 
Suggested Evidence- and Ethics-Based Amendment to the Code for the 
German Parliament 

Evidence-Based Principles of the Code:  
Members of the German political parties will endeavor: 
 To build and compile rigorous evidence about what works, including costs 

and benefits. 
 To monitor program delivery and use impact evaluation to measure 

program effectiveness. 
 To use rigorous evidence to improve program, and redirect funds away 

from inconsistent programs. 



 

 

 
 

  111 The German Burqa Ban Debate: Conceal and Reveal Strategies   
 

 To encourage innovation and test new approaches. 
Ethics-Based Principles of the Code: 
Members of the German political parties will endeavor: 

 To consider all the relevant Stakeholders: their motivations, needs, and 
reactions to this policy. 

 To protect all of the relevant Stakeholders: men and women from all 
forms of violence and harassment in public spaces, including verbal, 
physical, sexual, or psychological.”  

 To treat all of the relevant Stakeholders with dignity and respect.” 
 To respect the human value, dignity, and uniqueness of all the relevant 

Stakeholders. 
 To refrain from using words or deeds that tend to abuse, misuse, or harm 

any relevant Stakeholder.  
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